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Potomac River, within an area bounded
by a line connecting the following
points: From the Rosilie Island
shoreline at latitude 38°47’30.30” N,
longitude 077°01°26.70 W, thence west
to latitude 38°4730.00” N, longitude
077°01’37.30” W, thence south to
latitude 38°47708.20” N, longitude
077°01'37.30” W, thence east to latitude
38°47°09.00” N, longitude 077°01°09.20”
W, thence southeast along the pier to
latitude 38°47°06.30” N, longitude
077°01°02.50” W, thence north along the
shoreline and west along the southern
extent of the Woodrow Wilson (I-95/I—
495) Memorial Bridge and south and
west along the shoreline to the point of
origin, located at National Harbor, MD.
These coordinates are based on datum
NAD 1983.

(b) Definitions. As used in this
section—

Captain of the Port (COTP) Maryland-
National Capital Region means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region or
any Coast Guard commissioned, warrant
or petty officer who has been authorized
by the COTP to act on his behalf.

Coast Guard Patrol Commander
(PATCOM) means a commissioned,
warrant, or petty officer of the U.S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Maryland-National Capital Region.

Official patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Maryland-National
Capital Region with a commissioned,
warrant, or petty officer on board and
displaying a Coast Guard ensign.

Participant means all persons and
vessels registered with the event
sponsor as participating in the
Washington DC Sharkfest Swim event or
otherwise designated by the event
sponsor as having a function tied to the
event.

(c) Regulations. (1) Except for vessels
already at berth, all non-participants are
prohibited from entering, transiting
through, anchoring in, or remaining
within the regulated area described in
paragraph (a) of this section unless
authorized by the COTP Maryland-
National Capital Region or PATCOM.

(2) To seek permission to enter,
contact the COTP Maryland-National
Capital Region at telephone number
410-576-2693 or on Marine Band
Radio, VHF-FM channel 16 (156.8
MHz) or the PATCOM on Marine Band
Radio, VHF-FM channel 16 (156.8
MHz). Those in the regulated area must
comply with all lawful orders or
directions given to them by the COTP
Maryland-National Capital Region or
PATCOM.

(3) The COTP Maryland-National
Capital Region will provide notice of the
regulated area through advanced notice
via Fifth Coast Guard District Local
Notice to Mariners, broadcast notice to
mariners, and on-scene official patrols.

(d) Enforcement officials. The Coast
Guard may be assisted with marine
event patrol and enforcement of the
regulated area by other Federal, State,
and local agencies.

(e) Enforcement period. This section
will be enforced from 7 a.m. to 11 a.m.
June 20, 2020.

Dated: March 26, 2020.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2020-06743 Filed 3—31-20; 8:45 am]
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Air Plan Approval; Vermont;
Infrastructure State Implementation
Plan Requirements for the 2015 Ozone
Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
State Implementation Plan (SIP)
revision submitted by the State of
Vermont. This revision addresses the
infrastructure requirements of the Clean
Air Act (CAA or Act)—including the
interstate transport provisions—for the
2015 ozone National Ambient Air
Quality Standards (NAAQS). The
infrastructure requirements are designed
to ensure that the structural components
of each state’s air-quality management
program, including provisions
prohibiting emissions that will have
certain adverse air-quality effects in
other states, are adequate to meet the
state’s responsibilities under the CAA.
EPA is also proposing to approve State
of Vermont Executive Order (E.O.) 19—
17, Executive Code of Ethics, which
Vermont submitted with its
infrastructure submission for the 2015
ozone NAAQS to be added to the SIP.
Because E.O. 19-17 supersedes and
replaces E.O. 09-11, EPA is also
proposing to remove E.O. 09-11 from
the Vermont SIP. This action is being
taken under the Clean Air Act.

DATES: Written comments must be
received on or before May 1, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01-
OAR-2020-0057 at https://
www.regulations.gov, or via email to
simcox.alison@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets. Publicly
available docket materials are available
at https://www.regulations.gov or at the
U.S. Environmental Protection Agency,
EPA Region 1 Regional Office, Air and
Radiation Division, 5 Post Office
Square—Suite 100, Boston, MA. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Alison C. Simcox, Air Quality Branch,
U.S. Environmental Protection Agency,
EPA Region 1, 5 Post Office Square—
Suite 100, (Mail code 05-2), Boston, MA
02109-3912, tel. (617) 918—1684, email
simcox.alison@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.
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1II. EPA’s Evaluation of Vermont’s
Infrastructure SIP for the 2015 Ozone
Standard

A. Section 110(a)(2)(A)—Emission Limits
and Other Control Measures

B. Section 110(a)(2)(B)—Ambient Air
Quality Monitoring/Data System

C. Section 110(a)(2)(C)—Program for
Enforcement of Control Measures and for
Construction or Modification of
Stationary Sources

D. Section 110(a)(2)(D)—Interstate
Transport

E. Section 110(a)(2)(E)—Adequate
Resources

F. Section 110(a)(2)(F)—Stationary Source
Monitoring System

G. Section 110(a)(2)(G)—Emergency
Powers

H. Section 110(a)(2)(H)—Future SIP
Revisions

I. Section 110(a)(2)(I)—Nonattainment Area
Plan or Plan Revisions Under Part D

J. Section 110(a)(2)(J)—Consultation With
Government Officials; Public
Notifications; Prevention of Significant
Deterioration; Visibility Protection

K. Section 110(a)(2)(K)—Air Quality
Modeling/Data

L. Section 110(a)(2)(L)—Permitting Fees

M. Section 110(a)(2)(M)—Consultation/
Participation by Affected Local Entities

N. Vermont Executive Order Submitted for
Incorporation Into the SIP

III. Proposed Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Background and Purpose

On October 1, 2015, EPA promulgated
a revision to the ozone NAAQS (2015
ozone NAAQS), lowering the level of
both the primary and secondary
standards to 0.070 parts per million
(ppm).t Section 110(a)(1) of the CAA
requires states to submit, within 3 years
after promulgation of a new or revised
standard, SIPs meeting the applicable
requirements of section 110(a)(2).2 On
November 19, 2019, the Vermont Air
Quality and Climate Division (AQCD) of
the Department of Environmental
Conservation (DEC) submitted a revision
to its State Implementation Plan (SIP).
The SIP revision addresses the
infrastructure requirements of CAA
sections 110(a)(1) and 110(a)(2)—
including the “Good Neighbor” or
“transport” provisions—for the 2015
ozone NAAQS.

1National Ambient Air Quality Standards for
Ozone, Final Rule, 80 FR 65292 (October 26, 2015).
Although the level of the standard is specified in
the units of ppm, ozone concentrations are also
described in parts per billion (ppb). For example,
0.070 ppm is equivalent to 70 ppb.

2 SIP revisions that are intended to meet the
applicable requirements of section 110(a)(1) and (2)
of the CAA are often referred to as infrastructure
SIPs and the applicable elements under 110(a)(2)
are referred to as infrastructure requirements.

A. What is the scope of this rulemaking?

EPA is acting on the SIP submission
from Vermont on the infrastructure
requirements of CAA sections 110(a)(1)
and 110(a)(2) for the 2015 ozone
NAAQS (including the transport
provisions).

Whenever EPA promulgates a new or
revised NAAQS, CAA section 110(a)(1)
requires states to make SIP submissions
to provide for the implementation,
maintenance, and enforcement of the
NAAQS. This particular type of SIP
submission is commonly referred to as
an “infrastructure SIP.” These
submissions must meet the various
requirements of CAA section 110(a)(2),
as applicable. Due to ambiguity in some
of the language of CAA section
110(a)(2), EPA believes that it is
appropriate to interpret these provisions
in the specific context of acting on
infrastructure SIP submissions. EPA has
previously provided comprehensive
guidance on the application of these
provisions through a guidance
document for infrastructure SIP
submissions and through regional
actions on infrastructure submissions.3
Unless otherwise noted below, we are
following that existing approach in
acting on this submission. In addition,
in the context of acting on such
infrastructure submissions, EPA
evaluates the submitting state’s SIP for
compliance with statutory and
regulatory requirements, not for the
state’s implementation of its SIP.# EPA
has other authority to address any issues
concerning a state’s implementation of
the rules, regulations, consent orders,
etc. that comprise its SIP.

B. What guidance is EPA using to
evaluate Vermont’s infrastructure SIP
submission?

EPA highlighted the statutory
requirement to submit infrastructure
SIPs within 3 years of promulgation of
anew NAAQS in an October 2, 2007,
guidance document entitled “Guidance
on SIP Elements Required Under
Sections 110(a)(1) and (2) for the 1997
8-hour Ozone and PM, s National
Ambient Air Quality Standards” (2007
memorandum). EPA has issued
additional guidance documents and

3EPA explains and elaborates on these
ambiguities and its approach to address them in its
September 13, 2013, Infrastructure SIP Guidance
(available at https://www3.epa.gov/airquality/
urbanair/sipstatus/docs/Guidance_on_
Infrastructure_SIP_Elements_Multipollutant_
FINAL_Sept_2013.pdf), as well as in numerous
agency actions, including EPA’s prior action on
Vermont’s infrastructure SIP to address the 2012
PM,5s NAAQS. See 83 FR 45194 (September 6,
2018).

4 See Montana Envtl. Info. Ctr. v. Thomas, 902
F.3d 971 (9th Cir. 2018).

memoranda, including a September 13,
2013, guidance document entitled
“Guidance on Infrastructure State
Implementation Plan (SIP) Elements
under Clean Air Act Sections 110(a)(1)
and 110(a)(2)” (2013 memorandum).
Additional guidance documents
specifically addressing the interstate-
transport (“good neighbor’’) provisions
of infrastructure SIPs (CAA Section
110(a)(2)(D)) are given under Section
II.D. below.

II. EPA’s Evaluation of Vermont’s
Infrastructure SIP for the 2015 Ozone
Standard

In this notice of proposed rulemaking,
EPA is proposing action on Vermont’s
November 19, 2019, infrastructure SIP
submission for the 2015 ozone NAAQS,
including the interstate transport
provisions (CAA section 110(a)(2)(D)(i)).
In Vermont’s submission, a detailed list
of Vermont Laws and previously SIP-
approved Air Quality Regulations show
precisely how the various components
of its EPA-approved SIP meet each of
the requirements of section 110(a)(2) of
the CAA for the 2015 ozone NAAQS.
The following review evaluates the
state’s submission in light of section
110(a)(2) requirements and relevant EPA
guidance. For the state’s November 2019
submission, we provide an evaluation of
the applicable Section 110(a)(2)
elements, including the transport
provisions.

A. Section 110(a)(2)(A)—Emission
Limits and Other Control Measures

This section (also referred to in this
action as an element) of the Act requires
SIPs to include enforceable emission
limits and other control measures,
means or techniques, schedules for
compliance, and other related matters.
However, EPA has long interpreted
emission limits and control measures
for attaining the standards as being due
when nonattainment planning
requirements are due.® In the context of
an infrastructure SIP, EPA is not
evaluating the existing SIP provisions
for this purpose. Instead, EPA is only
evaluating whether the state’s SIP has
basic structural provisions for the
implementation of the NAAQS.

In its November 2019 submittal for
the 2015 ozone NAAQS, Vermont cites
a number of provisions of Vermont
Statutes Annotated (V.S.A.) in
satisfaction of element A: 10 V.S.A.
§554, “Powers,” authorizes the
Secretary of the Vermont Agency of

5 See, for example, EPA’s final rule on ‘“National
Ambient Air Quality Standards for Lead,” 73 FR
66964, 67034 (November 12, 2008).


https://www3.epa.gov/airquality/urbanair/sipstatus/docs/Guidance_on_Infrastructure_SIP_Elements_Multipollutant_FINAL_Sept_2013.pdf
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/Guidance_on_Infrastructure_SIP_Elements_Multipollutant_FINAL_Sept_2013.pdf
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/Guidance_on_Infrastructure_SIP_Elements_Multipollutant_FINAL_Sept_2013.pdf
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/Guidance_on_Infrastructure_SIP_Elements_Multipollutant_FINAL_Sept_2013.pdf
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Natural Resources ¢ (ANR) to “[a]ldopt,
amend and repeal rules, implementing
the provisions” of Vermont’s air
pollution control laws set forth in 10
V.S.A. chapter 23. It also authorizes the
Secretary to “conduct studies,
investigations and research relating to
air contamination and air pollution”
and to ““[d]etermine by appropriate
means the degree of air contamination
and air pollution in the state and the
several parts thereof.” EPA approved 10
V.S.A. §554 on June 27, 2017 (82 FR
29005). Vermont also cites 10 V.S.A.

§ 556, ‘“Permits for the construction or
modification of air contaminant
sources,” which requires applicants to
obtain permits for constructing or
modifying air contaminant sources, and
10 V.S.A. § 558, “Emission control
requirements,” which authorizes the
Secretary ‘‘to establish emission control
requirements . . . necessary to prevent,
abate, or control air pollution.” In
addition, Vermont cites 10 V.S.A. §579
“Vehicle emissions labeling program for
new motor vehicles” for model year
2010 and later vehicles.

Under Element A of the November
2019 submittal, the state also cites more
than 20 Vermont Air Pollution Control
Regulations (VT APCR) that it has
adopted to control the emissions related
to ozone and ozone precursors (nitrogen
oxides (NOx) and volatile organic
compounds (VOCs)). A few, with their
EPA approval citation 7 are listed here:
§ 5-502—Major Stationary Sources and
Major Modifications (81 FR 50342;
August 1, 2016); § 5-251—Control of
Nitrogen Oxides Emissions (81 FR
50342; August 1, 2016); § 5-253.5—
Stage I Vapor Recovery Controls at
Gasoline Dispensing Facilities (81 FR
23164; April 20, 2016); 5—253.8—
Industrial Adhesives (84 FR 650009;
November 26, 2019); § 5-253.17—
Industrial Cleaning Solvents (84 FR
65009; November 26, 2019).

EPA proposes that Vermont meets the
infrastructure requirements of section
110(a)(2)(A) for the 2015 ozone NAAQS.

B. Section 110(a)(2)(B)—Ambient Air
Quality Monitoring/Data System

This section requires SIPs to provide
for establishment and operation of
appropriate devices, methods, systems,
and procedures necessary to monitor,
compile, and analyze ambient air
quality data, and to make these data
available to EPA upon request. Each
year, states submit annual air

6 The Vermont Department of Environmental
Conservation is one of three departments within the
Vermont ANR.

7 The citations reference the most recent EPA
approval of the stated rule or of revisions to the
rule.

monitoring network plans to EPA for
review and approval. EPA’s review of
these annual monitoring plans includes
our evaluation of whether the state: (i)
Monitors air quality at appropriate
locations throughout the state using
EPA-approved Federal Reference
Methods or Federal Equivalent Method
monitors; (ii) submits data to EPA’s Air
Quality System (AQS) in a timely
manner; and (iii) provides EPA Regional
Offices with prior notification of any
planned changes to monitoring sites or
the network plan.

State law authorizes the Secretary of
ANR, or authorized representative, to
“conduct studies, investigations and
research relating to air contamination
and air pollution” and to “[d]etermine
by appropriate means the degree of air
contamination and air pollution in the
state and the several parts thereof.” See
10 V.S.A. § 554(8), (9). Vermont
Department of Environmental
Conservation (DEC), one of several
departments within ANR, operates an
air quality monitoring network, and
EPA approved the state’s 2019 Annual
Air Monitoring Network Plan on August
15, 2019.8 Furthermore, Vermont
populates EPA’s Air Quality System
(AQS) with air-quality monitoring data
in a timely manner and provides EPA
with prior notification when
considering a change to its monitoring
network or plan. EPA proposes that
Vermont has met the infrastructure SIP
requirements of section 110(a)(2)(B)
with respect to the 2015 ozone NAAQS.

C. Section 110(a)(2)(C)—Program for
Enforcement of Control Measures and
for Construction or Modification of
Stationary Sources

States are required to include a
program providing for enforcement of
all SIP measures and for the regulation
of construction of new or modified
stationary sources to meet new source
review (NSR) requirements under
prevention of significant deterioration
(PSD) and nonattainment new source
review (NNSR) programs. Part C of the
CAA (sections 160-169B) addresses
PSD, while part D of the CAA (sections
171-193) addresses NNSR requirements.

The evaluation of each state’s
submission addressing the
infrastructure SIP requirements of
section 110(a)(2)(C) covers the
following: (i) Enforcement of SIP
measures; (ii) PSD program for major
sources and major modifications; and
(iii) a permit program for minor sources
and minor modifications.

8See EPA approval letter located in the docket for
this action.

Sub-Element 1: Enforcement of SIP
Measures

State law provides the Secretary of
ANR with the authority to enforce air
pollution control requirements,
including SIP-approved 10 V.S.A. § 554,
which authorizes the Secretary of ANR
to “[ilssue orders as may be necessary
to effectuate the purposes of [the state’s
air pollution control laws] and enforce
the same by all appropriate
administrative and judicial
proceedings.” In addition, Vermont’s
SIP-approved regulations VT APCR § 5—
501, “Review of Construction or
Modification of Air Contaminant
Sources,” and VT APCR § 5-502, “Major
Stationary Sources and Major
Modifications,” establish requirements
for permits to construct, modify or
operate major air contaminant sources.

EPA proposes that Vermont has met
the enforcement of SIP measures
requirements of section 110(a)(2)(C)
with respect to the 2015 ozone NAAQS.

Sub-Element 2—PSD Program for Major
Sources and Major Modifications

PSD applies to new major sources or
modifications made to major sources for
pollutants where the area in which the
source is located is in attainment of, or
unclassifiable with regard to, the
relevant NAAQS. EPA interprets the
CAA as requiring each state to make an
infrastructure SIP submission for a new
or revised NAAQS demonstrating that
the air agency has a complete PSD
permitting program in place satisfying
the current requirements for all
regulated NSR pollutants. VT DEC’s
EPA-approved PSD rules, contained at
VT APCR Subchapters I, IV, and V,
contain provisions that address
applicable requirements for all regulated
NSR pollutants, including greenhouse
gases (GHGs).

In 2018, EPA evaluated Vermont’s
PSD permitting program in the context
of an infrastructure SIP submission
under CAA §110(a)(2)(C) and
determined that it satisfies the current
requirements for all regulated NSR
pollutants. See 83 FR 45194 (September
6, 2018). For a detailed analysis, see
EPA’s proposal in that rulemaking. See
83 FR 30598 (June 29, 2018). No new or
revised PSD permitting program
requirements have become due since
that time. Therefore, for the reasons
provided in the June 29, 2018, notice,
EPA proposes to approve Vermont’s
infrastructure SIP for the 2015 ozone
NAAQS for the requirement in section
110(a)(2)(C) to include a PSD permitting
program in the SIP that covers the
requirements for all regulated NSR
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pollutants as required by part C of the
Act.

Sub-Element 3: Preconstruction
Permitting for Minor Sources and Minor
Modifications

To address the pre-construction
regulation of the modification and
construction of minor stationary sources
and minor modifications of major
stationary sources, an infrastructure SIP
submission should identify the existing
EPA-approved SIP provisions and/or
include new provisions that govern the
minor source pre-construction program
that regulate emissions of the relevant
NAAQS pollutants. On August 1, 20186,
EPA approved revisions to Vermont’s
minor NSR program. See 81 FR 50342.
Vermont and EPA rely on the existing
minor NSR program to ensure that new
and modified sources not captured by
the major NSR permitting programs, VT
APCR §5-502, do not interfere with
attainment and maintenance of the 2015
ozone NAAQS.

We are proposing to find that
Vermont has met the requirement to
have a SIP-approved minor new source
review permit program as required
under Section 110(a)(2)(C) for the 2015
ozone NAAQS.

D. Section 110(a)(2)(D)—Interstate
Transport

This section contains a
comprehensive set of air-quality-
management elements pertaining to the
transport of air pollution with which
states must comply. It covers the
following five topics, categorized as sub-
elements: Sub-element 1, Significant
contribution to nonattainment, and
interference with maintenance of a
NAAQS; Sub-element 2, PSD; Sub-
element 3, Visibility protection; Sub-
element 4, Interstate pollution
abatement; and Sub-element 5,
International pollution abatement. Sub-
elements 1 through 3 above are found
under section 110(a)(2)(D)(i) of the Act,
and these items are further categorized
into the four prongs discussed below.
Sub-elements 4 and 5 are found under
section 110(a)(2)(D)(ii) of the Act and
include provisions insuring compliance
with sections 115 and 126 of the Act
relating to interstate and international
pollution abatement.

Sub-Element 1: Section
110(a)(2)(D)(i)(I)—Significant
Contribution to Nonattainment (Prong 1)
and Interference With Maintenance of
the NAAQS (Prong 2)

Background

Section 110(a)(2)(D)(@i), known as the
“good neighbor” provision, generally
requires SIPs to contain adequate

provisions to prohibit in-state emissions
activities from having certain adverse
air-quality effects on other states due to
interstate transport of pollution. There
are four so-called ““prongs” within CAA
section 110(a)(2)(D)(i): Section
110(a)(2)(D)(i)(I) contains prongs 1 and
2, while section 110(a)(2)(D)(@)(II)
includes prongs 3 and 4. This sub-
element addresses the first two prongs.

Under prongs 1 and 2 of the good
neighbor provision, a SIP for a new or
revised NAAQS must contain adequate
provisions prohibiting any source or
other type of emissions activity within
the state from emitting air pollutants in
amounts that will significantly
contribute to nonattainment of the
NAAQS in another state (prong 1) or
from interfering with maintenance of
the NAAQS in another state (prong 2).
EPA and states must give independent
significance to prong 1 and prong 2
when evaluating downwind air-quality
problems under section
110(a)(2)(D)H)(@D).°

We note that EPA has addressed the
interstate transport requirements of
CAA section 110(a)(2)(D)(i)(I) with
respect to prior ozone NAAQS in
several regional regulatory actions,
including the Cross-State Air Pollution
Rule (CSAPR), which addressed
interstate transport with respect to the
1997 ozone NAAQS as well as the 1997
and 2006 fine particulate matter (PM, s)
standards, and the CSAPR Update for
the 2008 ozone NAAQS (CSAPR
Update).10 These actions only addressed
interstate transport in the eastern United
States 11 and did not address the 2015
ozone NAAQS.

Through the development and
implementation of CSAPR, the CSAPR
Update and previous regional
rulemakings pursuant to the good
neighbor provision,2 the EPA, working
in partnership with states, developed
the following four-step interstate
transport framework to address the
requirements of the good neighbor
provision for the ozone NAAQS: 13 (1)

9 See North Carolina v. EPA, 531 F.3d 896, 909—
911 (2008).

10 See 76 FR 48208 (August 8, 2011) (i.e., CSAPR);
81 FR 74504 (October 26, 2016) (i.e., CSAPR
Update).

11 For purposes of CSAPR and the CSAPR Update
action, the Western U.S. (or the West) was
considered to consist of the 11 western contiguous
states of Arizona, California, Colorado, Idaho,
Montana, Nevada, New Mexico, Oregon, Utah,
Washington, and Wyoming. The Eastern U.S. (or the
East) was considered to consist of the 37 states east
of the 11 Western states.

12 Other regional rulemakings addressing ozone
transport include the NOx SIP Call, 63 FR 57356
(October 27, 1998), and the Clean Air Interstate
Rule (CAIR), 70 FR 25162 (May 12, 2005).

13 The four-step interstate framework has also
been used to address requirements of the good

Identify downwind air quality
problems; (2) identify upwind states
that impact those downwind air quality
problems sufficiently such that they are
considered “linked”” and therefore
warrant further review and analysis; (3)
identify the emissions reductions
necessary (if any), considering cost and
air quality factors, to prevent linked
upwind states identified in step 2 from
contributing significantly to
nonattainment or interfering with
maintenance of the NAAQS at the
locations of the downwind air quality
problems; and (4) adopt permanent and
enforceable measures needed to achieve
those emissions reductions.

EPA has released several documents
containing information relevant to
evaluating interstate transport with
respect to the 2015 ozone NAAQS. First,
on January 6, 2017, EPA published a
notice of data availability (NODA) with
preliminary interstate ozone transport
modeling with projected ozone design
values for 2023, on which we requested
comment.14 The year 2023 was used as
the analytic year for this preliminary
modeling because that year aligns with
the expected attainment year for
Moderate ozone nonattainment areas.5

On October 27, 2017, we released a
memorandum (2017 memorandum)
containing updated modeling data for
2023, which incorporated changes made
in response to comments on the
NODA.¢ Although the 2017
memorandum also released data for a
2023 modeling year, we specifically
stated that the modeling may be useful
for states developing SIPs to address
remaining good neighbor obligations for
the 2008 ozone NAAQS, but did not
address the 2015 ozone NAAQS. On
March 27, 2018, we issued a
memorandum (March 2018
memorandum) indicating the same 2023
modeling data released in the 2017
memorandum would also be useful for
evaluating potential downwind air-
quality problems with respect to the

neighbor provision for some previous particulate
matter and ozone NAAQS, including in the Western
United States. See, e.g., 83 FR 30380 (June 28,
2018); 83 FR 5375, 5376-77 (February 7, 2018).

14 See Notice of Availability of the EPA’s
Preliminary Interstate Ozone Transport Modeling
Data for the 2015 Ozone National Ambient Air
Quality Standard (NAAQS). 82 FR 1733 (January 6,
2017).

1582 FR 1735 (January 6, 2017).

16 See Information on the Interstate Transport
State Implementation Plan Submissions for the
2008 Ozone National Ambient Air Quality
Standards under Clean Air Act Section
110(a)(2)(D)(i)(I), October 27, 2017, available in the
docket for this action or at https://www.epa.gov/
interstate-air-pollution-transport/interstate-air-
pollution-transport-memos-and-notices.
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2015 ozone NAAQS (step 1 of the four-
step framework).

The March 2018 memorandum
included newly available contribution-
modeling results to assist states in
evaluating their impact on potential
downwind air-quality problems (step 2
of the four-step framework) in their
efforts to develop good neighbor SIPs for
the 2015 ozone NAAQS to address their
interstate transport obligations.1” EPA
subsequently issued two more
memoranda in August and October
2018, providing guidance to states
developing good neighbor SIPs for the
2015 ozone NAAQS concerning,
respectively, potential contribution
thresholds that may be appropriate to
apply in step 2 and considerations for
identifying downwind areas that may
have problems maintaining the standard
(under prong 2 of the good neighbor
provision) at step 1 of the framework.18

The March 2018 memorandum
describes the process and results of the
updated photochemical and source-
apportionment modeling used to project
ambient ozone concentrations for the
year 2023 and the state-by-state impacts
on those concentrations. The March
2018 memorandum also explains that
the selection of the 2023 analytic year
aligns with the 2015 ozone NAAQS
attainment year for Moderate
nonattainment areas. As described in
the 2017 and March 2018 memoranda,
EPA used the Comprehensive Air
Quality Model with Extensions (CAMx
version 6.40) to model average and
maximum design values in 2023 to
identify potential nonattainment and
maintenance receptors (i.e., monitoring
sites that are projected to have problems
attaining or maintaining the 2015 ozone
NAAQS).

The March 2018 memorandum
presents design values calculated in two
ways: first, following the EPA’s historic

17 See Information on the Interstate Transport
State Implementation Plan Submissions for the
2015 Ozone National Ambient Air Quality
Standards under Clean Air Act Section
110(a)(2)(D)(i)(I), March 27, 2018, available in the
docket for this action or at https://www.epa.gov/
interstate-air-pollution-transport/interstate-air-
pollution-transport-memos-and-notices.

18 See Analysis of Contribution Thresholds for
Use in Clean Air Act Section 110(a)(2)(D)@i)(I)
Interstate Transport State Implementation Plan
Submissions for the 2015 Ozone National Ambient
Air Quality Standards, August 31, 2018) (‘“August
2018 memorandum’’), and Considerations for
Identifying Maintenance Receptors for Use in Clean
Air Act Section 110(a)(2)(D)(i)(I) Interstate
Transport State Implementation Plan Submissions
for the 2015 Ozone National Ambient Air Quality
Standards, October 19, 2018, available in the docket
for this action or at https://www.epa.gov/
airmarkets/memo-and-supplemental-information-
regarding-interstate-transport-sips-2015-ozone-
naags.

“3 x 3” approach 19 to evaluating all
sites, and second, following a modified
approach for coastal monitoring sites in
which “overwater” modeling data were
not included in the calculation of
future-year design values (referred to as
the “no water” approach).

For purposes of identifying potential
nonattainment and maintenance
receptors in 2023, EPA applied the same
approach used in the CSAPR Update,
wherein EPA considered a combination
of monitoring data and modeling
projections to identify monitoring sites
that are projected to have problems
attaining or maintaining the NAAQS.
Specifically, EPA identified
nonattainment receptors as those
monitoring sites with measured
values 20 exceeding the NAAQS that
also have projected (i.e., in 2023)
average design values exceeding the
NAAQS. EPA identified maintenance
receptors as those monitoring sites with
projected maximum design values
exceeding the NAAQS. This included
sites with measured values below the
NAAQS, but with projected average and
maximum design values exceeding the
NAAQS, and monitoring sites with
projected average design values below
the NAAQS, but with projected
maximum design values exceeding the
NAAQS. EPA included the design
values and monitoring data for all
monitoring sites projected to be
potential nonattainment or maintenance
receptors based on the updated 2023
modeling in Attachment B to the March
2018 memorandum.

After identifying potential downwind
nonattainment and maintenance
receptors, EPA performed nationwide,
state-level ozone source-apportionment
modeling to estimate the expected
impact from each state to each
nonattainment and maintenance
receptor.2! EPA included contribution
information resulting from the source-
apportionment modeling in Attachment
C to the March 2018 memorandum. For
more information on the modeling and
analysis, please see the 2017 and March
2018 memoranda, the NODA for the
preliminary interstate transport
assessment, and the supporting

19 See March 2018 memorandum, p. 4.

20 EPA used 2016 ozone design values, based on
2014-2016 measured data, which were the most
current data at the time of the analysis. See
attachment B of the March 2018 memorandum, p.
B-1.

21 As discussed in the March 2018 memorandum,
EPA performed source-apportionment model runs
for a modeling domain that covers the 48
contiguous United States and the District of
Columbia, and adjacent portions of Canada and
Mexico.

technical documents included in the
docket for this action.

In the CSAPR and the CSAPR Update,
the EPA used a threshold of one percent
of the NAAQS to determine whether a
given upwind state was “linked” at step
2 of the four-step framework and would,
therefore, contribute to downwind
nonattainment and maintenance sites
identified in step 1. If a state’s impact
did not equal or exceed the one-percent
threshold, the upwind state was not
“linked” to a downwind air quality
problem, and the EPA, therefore,
concluded the state will not
significantly contribute to
nonattainment or interfere with
maintenance of the NAAQS in the
downwind states. However, if a state’s
impact equaled or exceeded the one-
percent threshold, the state’s emissions
were further evaluated in step 3, taking
into account both air-quality and cost
considerations, to determine what, if
any, emissions reductions might be
necessary to address the good neighbor
provision.

As noted previously, on August 31,
2018, the EPA issued a memorandum
(the August 2018 memorandum)
providing guidance concerning
potential contribution thresholds that
may be appropriate to apply with
respect to the 2015 ozone NAAQS in
step 2. Consistent with the process for
selecting the one-percent threshold in
CSAPR and the CSAPR Update, the
memorandum included analytical
information regarding the degree to
which potential air-quality thresholds
would capture the collective amount of
upwind contribution from upwind
states to downwind receptors for the
2015 ozone NAAQS. The August 2018
memorandum indicated that, based on
the EPA’s analysis of its most recent
modeling data, the amount of upwind
collective contribution captured using a
1 parts per billion (ppb) threshold is
generally comparable, overall, to the
amount captured using a threshold
equivalent to one percent of the 2015
ozone NAAQS. Accordingly, the EPA
indicated that it may be reasonable and
appropriate for states to use a 1 ppb
contribution threshold, as an alternative
to the one-percent threshold, at step 2
of the four-step framework in
developing their SIP revisions
addressing the good neighbor provision
for the 2015 ozone NAAQS.22

While the March 2018 memorandum
presented information regarding the
EPA’s latest analysis of ozone transport
following the approaches the EPA has
taken in prior regional rulemaking
actions, the EPA has not made any final

22 See August 2018 memorandum, p. 4.
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determinations regarding how states
should identify downwind receptors
with respect to the 2015 ozone NAAQS
at step 1 of the four-step framework.
Rather, the EPA noted that states have
flexibility in developing their own SIPs
to follow different analytical approaches
than the EPA’s, so long as their chosen
approach has an adequate technical
justification and is consistent with the
requirements of the CAA.

Vermont’s Submission for Prongs 1 and
2

On November 19, 2019, Vermont
submitted a SIP revision addressing the
CAA section 110(a)(2)(D)(i)(I) interstate
transport requirements for the 2015
ozone NAAQS. This “good neighbor
SIP” was included as an enclosure in
the state’s infrastructure SIP for the
same NAAQS.

Vermont relied on the results of the
EPA’s modeling for the 2015 ozone
NAAQS contained in the March 2018
memorandum to identify downwind
nonattainment and maintenance
receptors that may be impacted by
emissions from sources in Vermont.
These results indicate Vermont’s
greatest impact on any potential
downwind nonattainment or
maintenance receptor would be 0.07
ppb. Vermont compared these values to
a screening threshold of 0.70 ppb,
representing one percent of the 2015
ozone NAAQS. Because Vermont’s
impacts to neighboring states are
projected to be less than 0.70 ppb,
Vermont concluded that emissions from
sources within the state will not
significantly contribute to
nonattainment or interfere with
maintenance of the 2015 ozone NAAQS
in any other state.

Vermont also reviewed ozone
concentrations and trends measured at
the state’s three ambient air-quality
monitors and noted that no
concentrations at these monitors has
exceeded the 2015 ozone NAAQS since
2010. Vermont also looked at EPA’s
projected emissions of ozone precursors
performed in support of the CSAPR
Update. This modeling included annual
total NOx and VOC emissions by state
for the years 2011 through 2017 and
projected emissions for 2023.23 For
Vermont, emissions of ozone precursors
have decreased for the period 2011—
2017 and are projected to be lower in
2023 than in 2017.

Vermont’s November 2019 Good
Neighbor submission also lists and
discusses Vermont’s regulations for
controlling emissions of ozone

23 https://www.epa.gov/air-emissions-modeling/
2011-version-63-platform.

precursors, and its regional emissions-
control strategies, including those it has
implemented as a member of the Ozone
Transport Commission.

EPA’s Evaluation of Vermont’s
Submission

The EPA is proposing to rely on the
2023 modeling data identifying
downwind receptors and upwind state
contributions, as released in the March
2018 memorandum, to evaluate
Vermont’s good neighbor obligation
with respect to the 2015 ozone NAAQS.
On September 13, 2019, the United
States Court of Appeals for the District
of Columbia Circuit (D.C. Circuit) issued
its decision in Wisconsin v. EPA
addressing legal challenges to the
CSAPR Update, in which the EPA
partially addressed certain upwind
states’ good neighbor obligations for the
2008 ozone NAAQS. 938 F.3d 303.
While the court generally upheld the
rule as to most of the challenges raised
in the litigation, the court remanded the
CSAPR Update to the extent it failed to
require upwind states to eliminate their
significant contributions in accordance
with the attainment dates found in CAA
section 181 by which downwind states
must come into compliance with the
NAAQS. Id. at 313. In light of the
court’s decision, the EPA is providing
further explanation regarding why it
proposes to find that it is appropriate
and consistent with the statute—as well
as the legal precedent—to use the 2023
analytic year for assessing good
neighbor obligations for the 2015 ozone
NAAQS.

The EPA believes that 2023 is an
appropriate year for analysis of good
neighbor obligations for the 2015 ozone
NAAQS because the 2023 ozone season
is the last relevant ozone season during
which achieved emissions reductions in
linked upwind states could assist
downwind states with meeting the
August 2, 2024, Moderate area
attainment date for the 2015 ozone
NAAQS. The EPA recognizes that the
attainment date for nonattainment areas
classified as Marginal for the 2015
ozone NAAQS is August 2, 2021, which
currently applies in several downwind
nonattainment areas evaluated in the
EPA’s modeling.2¢ However, as
explained below, the EPA does not
believe that either the statute or

24 The Marginal area attainment date is not
applicable for nonattainment areas already
classified as Moderate or higher, such as the New
York Metropolitan Area. For the status of all
nonattainment areas under the 2015 ozone NAAQS,
see U.S. EPA, 8-Hour Ozone (2015) Designated
Area/State Information, https://www3.epa.gov/
airquality/greenbook/jbtc.html (last updated Sept.
30, 2019).

applicable case law requires the
evaluation of good neighbor obligations
in a future year aligned with the
attainment date for nonattainment areas
classified as Marginal.

The good neighbor provision instructs
the EPA and states to apply its
requirements ‘‘consistent with the
provisions of” title I of the CAA. CAA
section 110(a)(2)(D)(i); see also North
Carolina v. EPA, 531 F.3d 896, 911-12
(D.C. Gircuit 2008). This consistency
instruction follows the requirement that
plans “contain adequate provisions
prohibiting” certain emissions in the
good neighbor provision. As the D.C.
Circuit held in North Carolina, and
more recently in Wisconsin, the good
neighbor provision must be applied in
a manner consistent with the
designation and planning requirements
in title I that apply in downwind states
and, in particular, the timeframe within
which downwind states are required to
implement specific emissions control
measures in nonattainment areas and
submit plans demonstrating how those
areas will attain, relative to the
applicable attainment dates. See North
Carolina, 896 F.3d at 912 (holding that
the good neighbor provision’s reference
to title I requires consideration of both
procedural and substantive provisions
in title I); Wisconsin, 938 F.3d at 313—
18.

While the EPA recognizes, as the
court held in North Carolina and
Wisconsin, that upwind emissions-
reduction obligations, therefore, must
generally be aligned with downwind
receptors’ attainment dates, unique
features of the statutory requirements
associated with the Marginal area
planning requirements and attainment
date under CAA section 182 lead the
EPA to conclude that it is more
reasonable and appropriate to require
the alignment of upwind good neighbor
obligations with later attainment dates
applicable for Moderate or higher
classifications. Under the Clean Air Act,
states with areas designated
nonattainment are generally required to
submit, as part of their state
implementation plan, an “attainment
demonstration”” that shows, usually
through air-quality modeling, how an
area will attain the NAAQS by the
applicable attainment date. See CAA
section 172(c)(1).2° Such plans must
also include, among other things, the
adoption of all “reasonably available”

25Part D of title I of the Clean Air Act provides
the plan requirements for all nonattainment area